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Personal privag
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further i mqulry must be made to that office.

If you beheve the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(2)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen,
except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case a]ong' with a fee of $110 as required under
8 C.F.R. 103.7. '

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIO
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DISCUSSION: The application was denied by'the District Director,
Newark, New Jersey, who certified her decision to the Associate

Commigsioner, Examinations, for review. The district director’s
decision will be affirmed.

The applicant, claiming to be a native and citizen of Cuba, filed
this application for adjustment of status to that of a lawful
permanent resident under section 1 of the Cuban Adjustment Act of
November 2, 1966, This Act provides for the adjustment of status
of any alien who is a native or citizen of Cuba and who has been
inspected and admitted or paroled into the United States subsequent
to January 1, 1959, and has been physically present in the United
States for at least one year, to that of an alien lawfully admitted
for permanent residence if the alien is eligible to receive an
immigrant visa and is admissible to the United States for permanent
residence.

The district director determined that the applicant failed to
submit evidence as had been requested to establish that she is a
native or citizen of Cuba. The district director, therefore,
concluded that the applicant was ineligible for adjustment of
status and denied the application,

The applicant has provided no statement or additional evidence on
notice of certification.

In a notice of intent to deny the application dated June 25, 1999,
the district director noted that the applicant was sent numerous
requests to submit her birth certificate, or in the alternative,
evidence of the unavailability of the birth certificate. She
further noted that while the applicant submitted a late registered
United States-issued baptismal certificate and two letters from
family members attesting to her birth, she failed to submit
documentation from an official source indicting that the birth
certificate was unavailable. She wasg, therefore, accorded an
additicnal 15 days in which to submit the required birth
certificate. Because she failed to comply, the director denied the
application.

8 C.F.R. 103.2 (b} (2) states:

(i) General. The non-existence or other unavailability
of required evidence <creates a presumption of
ineligibility. 1If a required document, such as a birth
or marriage certificate, does not exist or cannot be
obtained, an applicant or petitioner must demonstrate
this and submit secondary evidence, such as church or
school records, pertinent to the facts at issue. If
secondary  evidence also does not exist or cannot be
obtained, the applicant or petitioner must demonstrate
the unavailability of both the required document and



relevant secondary evidence, and submit two or more
affidavits, sworn to or affirmed by persons who are not
parties to the petition who have direct personal
knowledge of the event and circumstances. - Secondary
evidence must overcome the unavailability or primary
evidence, and affidavits must overcome the unavailability
of both primary and secondary evidence.

The applicant has failed to demonstrate that her birth certificate
does not exist or cannot be obtained as required in 8 C.F.R.
103.2(b) (2). Therefore, the baptismal certificate and the two
letters from family members are not acceptable as secondary
evidence.

Pursuant to section 251 of the Immigration and Nationality Act, 8
U.5.C. 1361, the burden of proof is upon the applicant to establish
that she is eligible for adjustment of status. Further, Matter of
Margues, 16 I&N Dec. 314 (BIA 1977), held that when an alien seeks
favorable exercise of the discretion of the Attorney General, it is
incumbent upon her to supply the information that is within her
knowledge, relevant, and material to a determination as to whether

he merits adjustment. When an applicant fails to sustain the
burden of - establishing she 1s entitled to the privilege .of
adjustment of status, her application is properly denied. The

district director’s decision to deny the application will be
affirmed. '

ORDER: The district director’'s decisgion is affirmed.



